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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned a deficiency of
$59,839 in petitioner’s Federal inconme tax and additions to tax
pursuant to sections 6651(a)(1) and (2) and 6654(a) of $13, 458,

$7,776, and $1, 736, respectively, for 2004.1

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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The issues for decision after stipulations and concessi ons?
are: (1) Wether petitioner received taxable interest inconme of
$88; (2) whether petitioner received taxable dividend incone of
$96; (3) whether petitioner is entitled to a theft |oss deduction
of $849; (4) whether petitioner is entitled to education credits;
and (5) whether petitioner is liable for additions to tax

pursuant to sections 6651(a)(1l) and (2) and 6654(a).

Y(...continued)
the I nternal Revenue Code, as anended and in effect for the year
in issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure. Ampunts are rounded to the nearest
dol | ar.

2Before trial the parties stipulated that (1) petitioner had
a long-termcapital |oss of $62 rather than a | ong-term capital
gain of $5,394; (2) petitioner is not liable for the 10-percent
additional tax pursuant to sec. 72(t) for early withdrawals from
a qualified retirement plan because she was disabled in 2004; (3)
petitioner is entitled to deduct expenses on Schedule A Item zed
Deductions, for nortgage interest, real estate taxes, and sal es
tax, of $4,807, $32,312, and $2,096, respectively; (4) petitioner
is not entitled to a long-termcapital |oss carryforward of
$3,000; (5) the anpbunt of petitioner’s exenption pursuant to sec.
151(d)(3) is a nmathemati cal conputation based on all the
appropriate adjustnents; and (6) petitioner is entitled to two
dependency exenption deductions for her son and daughter.

On brief petitioner conceded the followi ng issues: (1) The
distributions petitioner received fromher qualified retirenent
pl an were taxable; (2) the alinony paynents petitioner received
from her ex-husband were taxable; and (3) petitioner is not
entitled to Schedul e A deductions for casualty |osses from
hurri cane damage, charitable contributions, theft |osses from
financial investnents, and nedi cal expenses exceedi ng those
sti pul at ed.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the suppl enmental stipulation of
facts, together with the attached exhibits, are incorporated
herein by this reference. At the tine petitioner filed her
petition, she lived in Florida.

Petitioner and her ex-husband were divorced in 1997. They
had two children, a son born in 1982 and a daughter born in 1985.
Pursuant to their divorce decree, petitioner’s ex-husband paid
her alinony in 2004. During 2004 petitioner’s son was living in
Chi na and working as a teacher. Petitioner’s daughter was
attending college and living with petitioner’s ex-husband.
Petitioner’s ex-husband paid their daughter’s college tuition and
provi ded additional financial support for both children.

On August 31, 2004, petitioner received a distribution of
$68, 000 from her retirement account at UBS Fi nanci al Servi ces.
On Novenber 5, 2004, petitioner received a distribution of
$132,000 fromthe sanme UBS Financial Services account.

Petitioner did not roll over any anounts w thdrawn to anot her
qualified retirement plan.

I n Septenber 2004 two hurricanes struck near petitioner’s
apartnment in Florida. On Septenber 20, 2004, the conpany that
managed petitioner’s apartnment building informed her that a

restoration team woul d be inspecting her apartnent for danage.
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Petitioner received two simlar notifications on Septenber 27 and
Cctober 8, 2004. Petitioner filed a claimw th her apartnent
bui | di ng manager all eging that a conputer was stolen from her
apartnment during one of the restoration teanis inspections.

Petitioner did not file a Form 1040, U.S. Individual |ncome
Tax Return, for 2003 or 2004, nor had she nmade any estimated tax
or other paynents on her tax due for 2004. On June 15, 2007,
respondent filed a Federal incone tax return for 2004 on behal f
of petitioner pursuant to section 6020(b). On July 19, 2007,
respondent mailed petitioner a notice of deficiency for 2004.
Petitioner tinely mailed her petition to the Court on October 17,
2007.

OPI NI ON

Burden of Proof

Respondent’s determ nations in the notice of deficiency are
presunmed correct, and petitioner would ordinarily bear the burden
of proving that respondent’s determ nations are incorrect. See
Rul e 142(a)(1). Section 7491(a)(1l) provides that, subject to
certain limtations, where a taxpayer introduces credible
evidence with respect to a factual issue relevant to ascertaining
the taxpayer’s tax liability, the burden of proof shifts to the
Comm ssioner with respect to that issue. Credible evidence is
evi dence the Court would find sufficient upon which to base a

decision on the issue in favor of the taxpayer if no contrary
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evi dence were subm tted. Ruckriegel v. Comm ssioner, T.C Mno.

2006- 78.

Section 7491(a)(1l) applies only if the taxpayer conplies
with the rel evant substantiation requirenents in the Internal
Revenue Code, maintains all required records, and cooperates with
t he Comm ssioner with respect to wtnesses, information,
docunents, neetings, and interviews. Sec. 7491(a)(2) (A and (B)
The taxpayer bears the burden of proving conpliance with the
conditions of section 7491(a)(2)(A) and (B). See, e.g.

Ruckriegel v. Comm ssioner, supra. Petitioner neither proposes

facts to support her conpliance with the conditions of section
7491(a)(2) (A and (B) nor persuasively argues that respondent
bears the burden of proof on any issue because of section
7491(a)(1). Accordingly, the burden remains on petitioner to
prove that respondent’s determ nation of a deficiency in her

i ncome tax i S erroneous.

1. | nterest and Di vidend | ncone

Section 61 defines gross incone to include “all incone from
what ever source derived”. Section 61(a)(4) and (7) specifically
includes in incone “interest” and “dividends”, respectively.
Petitioner received $88 of interest fromtw banks and $96 of
di vidends from an investor services conpany in 2004. Petitioner

has failed to present any evidence to dispute these anounts.
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Accordingly, we sustain respondent’s determ nations with respect
to the interest and dividend incone.

[11. Theft Loss Deducti on

Section 165(a) permts a deduction against ordinary inconme
for “any | oss sustained during the taxable year and not
conpensated for by insurance or otherwise.” For individuals, the
deduction is limted to: (1) Losses incurred in a trade or
busi ness; (2) losses incurred in any transaction entered into for
profit though not connected to a trade or business; or (3) |osses
of property not connected with a trade or business or a
transaction entered into for profit, if such | osses arise from
“fire, storm shipweck, or other casualty, or fromtheft.” See

sec. 165(c); Lockett v. Comm ssioner, T.C Meno. 2008-5, affd.

306 Fed. Appx. 464 (11th Cr. 2009). A taxpayer may deduct a
theft loss in the year the loss is sustained. Sec. 165(a).
CGenerally, a theft loss is treated as sustained during the
taxabl e year in which the taxpayer discovers it. Sec. 165(a),
(e). Petitioner has the burden of proving she sustained a theft

| oss. See Rule 142(a); Elliot v. Conm ssioner, 40 T.C 304, 311

(1963) .

Petitioner testified that her conmputer was stolen from her
apartnment during one of the restoration teanis inspections of her
apartnment after the hurricanes. The only evidence to support her

testinmony is a letter froma clainms conpany representing her
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apartnment building that confirnms that she filed a claimalleging
that her apartment was burglarized. Petitioner did not present a
police report or any other evidence to substantiate that a theft
actually occurred. Accordingly, we sustain respondent’s

determ nation with respect to the theft | oss.

| V. Education Credits

Section 25A allows education credits®against tax for
“qualified tuition and rel ated expenses” paid by the taxpayer
during the tax year. Section 25A(f)(1)(A)(iii) defines the term
“qualified tuition and rel ated expenses”, in pertinent part, to
include “tuition and fees” for “any dependent of the taxpayer
wWth respect to whomthe taxpayer is allowed a deduction under
section 151”. Petitioner argues she is entitled to education
credits for 2004 for her son, who worked as a school teacher in
China. To prevail on this issue, petitioner nmust show that (i)
she is entitled to the dependency exenption deducti on under
section 151 for her son for 2004; and (ii) she paid “qualified
tuition and rel ated expenses” for her son in 2004. See sec.
25A(b), (c), (f).

The parties have stipulated that petitioner is entitled to a

dependency exenption deduction for her son for 2004. Petitioner

3These credits are called the Hope Schol arship Credit and
the Lifetime Learning Credit. Both are subject to nmultiple
conditions and limtations that need not be discussed in this
opi ni on.
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has failed, however, to substantiate that she paid “qualified
tuition and rel ated expenses” for her son in 2004. Petitioner
testified that her son attended the University of Beijing in 2004
and that she paid tuition and rel ated expenses for him
Petitioner has not presented any evidence outside of her own
self-serving testinony to support this claim A taxpayer’s self-
serving declaration is generally not a sufficient substitute for

records. Weiss v. Commi ssioner, T.C Meno. 1999-17.

Accordingly, we sustain respondent’s determ nation with respect
to the education credits.

V. Additions to Tax

The Comm ssi oner has the burden of production
with respect to any penalty, addition to tax, or additional
anount. Sec. 7491(c). The Conmm ssioner satisfies this burden of
production by comng forward with sufficient evidence indicating
that it is appropriate to inpose the penalty. See H gbee v.

Comm ssioner, 116 T.C 438, 446 (2001). Once the Comm ssi oner

satisfies this burden of production, the taxpayer nust persuade
the Court that the Comm ssioner’s determnation is in error by
suppl ying sufficient evidence of an applicable exception. |[d.

A. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed unless the taxpayer can

establish that the failure is due to reasonabl e cause and not due
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to wllful neglect.* The parties do not dispute that petitioner
failed to file a Federal income tax return for 2004.

Accordi ngly, respondent has satisfied his burden of production
under section 7491(c).

B. Section 6651(a)(2) Addition to Tax

Section 6651(a)(2) inposes an addition to tax for failure to
pay the anpbunt shown as tax on the taxpayer’s return on or before
the date prescribed unless the taxpayer can establish that the
failure is due to reasonabl e cause and not due to willfu
negl ect.® Respondent submtted Form 4340, Certificate of
Assessnents, Paynments, and Qther Specified Matters, to prove that
petitioner failed to file a Federal incone tax return and failed
to make any paynents of inconme tax for 2004. Thus, respondent
has produced sufficient evidence that petitioner is liable for

the section 6651(a)(2) addition to tax for 2004 unl ess an

exception applies. See Higbee v. Conm ssioner, supra at 446.

“1f the Secretary prepares a return for the taxpayer under
sec. 6020(b), it is disregarded for purposes of determ ning the
anmount of the addition to tax under sec. 6651(a)(1l), but it is
treated as a return filed by the taxpayer for purposes of
determ ning the amount of the addition to tax under sec.
6651(a)(2). Sec. 6651(9).

The anmount of the addition to tax under sec. 6651(a)(2)
reduces the amount of the addition to tax under sec. 6651(a)(1)
for any nonth to which an addition to tax applies under both
paragraphs. Sec. 6651(c)(1).
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C. Exceptions to the Section 6651(a)(1) and (2) Additions
to Tax

Reasonabl e cause is a defense to the section 6651(a)(1) and
(2) additions to tax. To prove reasonable cause for a failure to
tinely file, the taxpayer nust show that she exercised ordinary
busi ness care and prudence and was neverthel ess unable to file

the return within the prescribed tine. Crocker v. Conm Ssioner,

92 T.C. 899, 913 (1989); sec. 301.6651-1(c)(1l), Proced. & Admin.
Regs. To prove reasonable cause for a failure to pay the anmount
shown as tax on a return, the taxpayer nust show that she

exerci sed ordi nary busi ness care and prudence in providing for
paynment of her tax liability and neverthel ess either was unabl e
to pay the tax or would suffer undue hardship if she paid the tax
on the due date. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
The determ nation of whether reasonabl e cause exists is based on

all the facts and circunst ances. Estate of Hartsell v.

Conmi ssioner, T.C. Menp. 2004-211; Merriamyv. Comm ssioner, T.C.

Meno. 1995-432, affd. wi thout published opinion 107 F.3d 877 (9th
Cr. 1997).

Petitioner argues she had reasonabl e cause for failing to
file a return for 2004 because she received opinions that she did
not have to file a return froman attorney and from her
stockbroker. She argues she relied on these opinions to concl ude
that the distributions fromher qualified retirenent plans and

the alinony paynents she received were not taxable and that she
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was entitled to deductions in excess of any reportable incone.
Petitioner testified that she was told by an attorney that she
did not have to file a return because given her incone and
deductions, such a return would be “frivol ous”.

Petitioner relies solely on her self-serving testinony to
establish reasonabl e cause. She has not provided any witten
opi nion of her attorney or her stockbroker or established they
were conpetent tax advisers. Further, neither petitioner’s
attorney nor her stockbroker testified at trial. Petitioner has
not presented any substantive evidence to establish that she
exerci sed ordi nary busi ness care and prudence but nevert hel ess
failed to file a return for 2004 and failed to pay the anobunt
due. Accordingly, we sustain respondent’s determ nations with
respect to the section 6651(a)(1) and (2) additions to tax.

D. Section 6654(a) Addition to Tax

Section 6654(a) inposes an addition to tax on an
under paynent of estimated inconme tax unless an exception applies.
See sec. 6654(e). The section 6654(a) addition to tax is
determ ned by appl yi ng the underpaynent rate established under

section 6621 to the anpbunt of the underpaynent® for the period of

81 Al nount of the underpaynent” means the excess of the
required install nent over the anount, if any, of the install nent
paid on or before the due date for the installnent. Sec.
6654(b) (1).
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t he underpaynent.’ The addition to tax is also calculated with
reference to four required installnment paynents of the taxpayer’s

estimated i ncone tax. Sec. 6654(c)(1); Weeler v. Conmm ssioner,

127 T.C. 200, 210 (2006), affd. 521 F.3d 1289 (10th C r. 2008).
Each required installnment of estimated inconme tax

is equal to 25 percent of the “required annual paynent.” Sec.
6654(d)(1)(A). The required annual paynent is generally equal to
the lesser of: (1) 90 percent of the tax shown on the taxpayer’s
return for the year (or 90 percent of the taxpayer’s tax for the
year if no returnis filed); or (2) 100 percent of the tax shown
on the return for the preceding year. Sec. 6654(d) (1) (B)

Wheel er v. Conmmi ssioner, supra at 210-211. If the taxpayer did

not file a return for the preceding year, then clause (2) does
not apply. Sec. 6654(d)(1)(B)

A taxpayer has an obligation to pay estimted incone tax for
a particular year only if she had a “required annual paynent” for

that year. \heeler v. Conm ssioner, supra at 211. As discussed

above, a determ nation of petitioner’s “required annual paynment”
generally would require a conparison of the tax shown on
petitioner’s 2003 and 2004 returns. Petitioner failed to file a

return for either year. Because petitioner failed to file a

"The period of the underpaynent runs fromthe due date for
the installnment to the earlier of the 15th day of the 4th nonth
follow ng the close of the taxable year or wwth respect to any
portion of the underpaynent, the date on which such portion is
paid. Sec. 6654(b)(2).
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return for 2003, a conparison with her 2004 tax is not required
pursuant to section 6654(d)(1)(B). Accordingly, petitioner’s
“required annual paynment” is equal to 90 percent of her tax for
2004. Respondent’s burden of production under section 7491(c)
Wth respect to the section 6654(a) addition to tax has been
satisfied by proof at trial through Form 4340 that petitioner has
a Federal incone tax liability for 2004 and that petitioner nade
no estimated paynents for the year. Thus, the addition to tax
appl i es under section 6654(a) unless petitioner established that
an exception applies.

No general reasonabl e cause exception exists for the
section 6654(a) addition to tax. Sec. 1.6654-1(a)(1l), Inconme Tax

Regs.; see also Bray v. Commi ssioner, T.C Meno. 2008-113. But

no addition to tax is inposed under section 6654(a) wth respect
to any underpaynent if the Secretary determ nes that the taxpayer
becane disabled either in the taxable year for which estinmated
i ncone tax paynments were required or in the preceding taxable
year and that the underpaynent was due to reasonabl e cause and
not to willful neglect. Sec. 6654(e)(3)(B). Petitioner argues
t hat she becane di sabled in 2004.

Respondent concedes that petitioner was disabled in 2004.
However, petitioner has not established that she becane disabl ed
in 2003 or 2004. To the contrary, petitioner’s 2001 Feder al

incone tax return lists her occupation as “di sabled”. Further,
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for the sanme reasons discussed with respect to the section
6651(a)(1) and (2) additions to tax, petitioner has failed to
establi sh reasonabl e cause for failing to pay estimted incone
tax. Accordingly, we sustain respondent’s determ nations with
respect to the section 6654(a) addition to tax.

I n reaching these holdings, the Court has considered al
argunents nade and, to the extent not nentioned, concludes that
they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




